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Depending on the circumstances, an investigation may or may not be a proceeding for which a malicious prosecution 
action is available. 


In those jurisdictions holding that a cause of action for malicious prosecution arising from an administrative proceeding will 
lie only if that proceeding is of a quasi-judicial nature, a nonadversary executive function, such as an investigation, will 
generally not be considered to be a quasi-judicial proceeding upon which the action may lie.' Also, where an investigation is 
preliminary to an administrative proceeding and the investigation is terminated at the first stage,’ or where the investigation 
does not lead to the initiation of proceedings before an official body or administrative board having the power to take action 
adversely affecting an accused’s legally protected interests,’ no proceeding of a requisite judicial nature can be said to have 
arisen upon which the action may lie. 


On the other hand, proceedings held before an administrative tribunal or body duly established to conduct investigations or 
investigatory hearings and to make adjudicatory findings that may adversely affect legally protected interests of persons 
subject to its jurisdiction qualify as a prior judicial proceeding for purposes of bringing a malicious prosecution action.‘ 


Investigations of attorneys by state bar. 


An action for malicious prosecution will not lie for the investigation of complaints made against an attorney which end in the 
investigatory stage after an informal investigation and never lead to formal proceedings by the state bar, nor for the mere 
forwarding of such complaints by the county bar association to the state bar.° Also, the set procedure used by the state bar to 
investigate complaints made against attorneys in and of itself insulates the complainant against such liability.° 
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Footnotes 
l Fla.—Northwest Florida Home Health Agency v. Merrill, 469 So. 2d 893 (Fla. Ist DCA 1985). 
f Cal.—Brody v. Montalbano, 87 Cal. App. 3d 725, 151 Cal. Rptr. 206 (2d Dist. 1978). 
3 Cal.—Lebbos v. State Bar, 165 Cal. App. 3d 656, 211 Cal. Rptr. 847 (1st Dist. 1985). 
4 Tenn.—Lewis v. Allen, 698 S.W.2d 58 (Tenn. 1985). 
3 Cal.—Lebbos v. State Bar, 165 Cal. App. 3d 656, 211 Cal. Rptr. 847 (1st Dist. 1985). 
6 Ala.—D.A.R. v. R.E.L., 272 So. 3d 1030 (Ala. 2018). 
U.S.—Matter of Nace, 490 A.2d 1120 (D.C. 1985). 
Initiation by state bar 
Initiation, procurement, or continuation of disciplinary proceedings is by the state bar, not the complainant. 
Cal.—Stanwyck v. Horne, 146 Cal. App. 3d 450, 194 Cal. Rptr. 228 (2d Dist. 1983). 
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